
 

 

STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT COURT 

 

BRIAN EGOLF, et al.  

         D-101-CV-2011-02942 

 Plaintiff-Petitioners,       

 

vs. 

 

DIANA J. DURAN, et al., 

 

 Defendant-Respondents. 

 

SENA PLAINTIFFS’ MOTION TO RECONSIDER 

APPOINTMENT OF SPECIAL MASTER 

 

 Plaintiffs, Jonathan Sena, Don Bratton, Carroll Leavell, and Gay Kernan (“Sena 

Plaintiffs”), by counsel of record, Patrick J. Rogers, submit the following Motion to Reconsider 

the Decision and Order Denying Motions to Appoint a Special Master, entered on October 25, 

2011.  Rather than the speculation and exaggeration offered by the opponents to the appointment 

of a Special Master, attached hereto as Exhibit 1 is the (final) Order Adopting and Appointing 

the Special Master’s Report and Redistricting Maps entered October 27, 2011.  Guy v. Miller,  

No. 11 OC-0042-1B (1
st
 Dist. Nv.).  The appointment of a Special Master would promote a 

prompt, fair and inexpensive resolution.  For these reasons, the Sena Plaintiffs request the 

reconsideration of the denial of the Motion to Appoint a Special Master. 

INTRODUCTION 

1. On October 19, 2011, Defendants Susana Martinez, in her official capacity as 

New Mexico Governor, Dianna J. Duran, in her official capacity as New Mexico Secretary of 

State, and John A. Sanchez, in his official capacity as New Mexico Lieutenant Governor, 

(hereinafter “Executive Branch Defendants”) filed a Motion for Appointment of Special Master. 
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2. In their Motion, the Executive Branch Defendants argued that exceptional 

circumstances exist in this case, such as the time constraints and New Mexico’s costly litigation 

history related to redistricting, that demand a special master be appointed to assist the Court in 

formulating and developing redistricting maps for the State.  The Executive Branch Defendants 

cited successful examples from other states where the appointment of a special master 

streamlined redistricting litigation and saved significant time and costs. 

3. On October 19, 2011, Plaintiffs Conrad James, Devon Day, Marge Teague, 

Monica Youngblood, Judy McKinney and John Ryan (hereinafter “James Plaintiffs”) filed a 

similar Motion for Appointment of Special Master. 

4. The James Plaintiffs argued that the appointment of a special master would 

drastically reduce the time and expense involved in resolving this dispute, citing the expenses 

incurred for the redistricting litigation for New Mexico ten (10) years ago and decisions by other 

courts around the country that have utilized a special master to develop proposed plans for 

redrawing the boundaries of New Mexico’s Congressional, House of Representatives, Senate and 

Public Regulation Commission. 

5. Three (3) parties filed Responses in Opposition to the Motions filed by the 

Executive Branch Defendants and the James Plaintiffs. 

6. On October 21, 2011, Plaintiffs Brian Egolf, Hakim Bellamy, Mel Holguin, 

Maurilio Castro, and Roxanne Spruce Bly (hereinafter “Egolf Plaintiffs”) filed a Response to 

Motions for Appointment of Special Master. 

7. On October 21, 2011, Plaintiffs Pueblo of Laguna, Pueblo of Acoma, Jicarilla 

Apache Nation, Pueblo of Zuni, Pueblo of Laguna Governor Richard Luarkie, Pueblo of Laguna 

Lt. Governor Harry Antonio, Jr., Pueblo of Acoma Governor David F. Garcia, Jicarilla Apache 
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Nation President Levi Pesata, and Leon Reval (hereinafter “Native American Plaintiffs”) filed a 

Response in Opposition to the Motions from the Executive Branch Defendants and the James 

Plaintiffs. 

8. On October 21, 2011, Timothy Z. Jennings, in his official capacity as President 

Pro-Tempore of the New Mexico Senate, and Ben Lujan, Sr., in his official capacity as Speaker 

of the New Mexico House of Representatives, (hereinafter “Legislative Defendants”) filed a 

Response in Opposition to the Motions from the Executive Branch Defendants and the James 

Plaintiffs. 

9. Both the Egolf Plaintiffs and the Legislative Defendants cited the ongoing 

redistricting litigation in the State of Nevada. 

10. The Egolf Plaintiffs specifically alleged that the “current situation in Nevada 

regarding the district court’s appointment of a 3-person-panel of specials masters to oversee its 

redistricting process is a telling example of the problems inherent in such an appointment, and 

why the likely result is not efficiency, but delay and increased expense.”  Egolf Plaintiff’s 

Response at p. 8. 

11. The Egolf Plaintiffs also claimed that the “special masters in Nevada are currently 

far afield from the task to which they were appointed, namely, map drawing, because of the 

wealth of ancillary issues that have arisen as a result of that appointment.”  Id. at 9. 

12. Further, citing editorials, the Egolf Plaintiffs argued that the use of special masters 

in Nevada “has generated an intense amount of collateral litigation that has stalled the process 

that the district court was originally tasked to oversee.”  Id.  Specifically, they claim that “as of 

the time of this writing, the parties in Nevada are petitioning the Nevada Supreme Court to 

decide issues regarding the district court’s referral order (or guidance) that was given to the 
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special masters.”  Id.  They failed to cite any other examples of collateral litigation in Nevada to 

support the claim that “[a]t this moment in time the redistricting process has been catapulted out 

of the hands of both the special masters and the district court such that the Nevada Supreme 

Court can resolve the issues created by that appointment.”  Id. at 9-10. 

13. Similarly, the Legislative Defendants argued that the “current efforts to adopt a 

redistricting plan in Nevada are illustrative for purposes of showing the additional delay, 

inefficiency and increased costs which can result by virtue of reference to a special master or 

masters.”  Legislative Defendants Response at 5. 

14. The Legislative Defendants asserted that the “referral led to the filing of petitions 

with the Nevada Supreme Court in which petitioners argued that the district court judge had 

failed to decide important legal issues before the referral.”  Id. at 6.  

15. In addition, the Legislative Defendants argued that the special masters themselves 

had also delayed providing their reports, stating “the special masters issued their report more 

than three months after the district court judge in that case indicated an intent to appoint 

masters.”  Id. 

16. The Sena Plaintiffs filed a memorandum in support of the appointment of a 

Special Master.   

17. On October 25, 2011, this Court issued its Decision and Order Denying Motions 

to Appoint a Special Master. 

18. In Nevada, the Order Adopting and Approving the Special Master’s Report of 

Redistricting Maps as Modified by the Court was entered on October 27, 2011.  Exhibit 1.  The 

Court recounts the prompt and efficient procedures including the entry of the Court’s Order on 
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September 21, 2011 to draft the maps, the hearing on October 27, 2011 and the entry of the 

(final) Order. 

ARGUMENT AND AUTHORITIES 

 Under Rule 1-060(B), the Court may relieve a party from a final judgment, order, or 

proceeding for certain enumerated reasons, including inter alia: “misrepresentation or other 

misconduct of an adverse party” or “any other reason justifying relief from the operation of the 

judgment.”  Rule 1-060(B)(3), (6) NMRA 2011.  Here, Defendants believe the Court may have 

relied upon erroneous and certainly exaggerated representations regarding the redistricting 

litigation in the State of Nevada.  As discussed below, the Egolf Plaintiffs and Legislative 

Defendants have provided inaccurate information as to the status of the Nevada suit and the 

“collateral litigation” that arose from the appointment of and referral to the special master panel 

in Nevada.  Defendants, therefore, request that the Court reconsider its Decision and Order 

Denying Motion to Appoint a Special Master to the extent these misrepresentations were part of 

the Court’s deliberation of this issue. 

I. Nevada’s Redistricting Litigation Has Been Expedited by Use of Special Masters 

 

 Nevada’s redistricting proceedings are complete, the maps are finished.  Exhibit 1, 

October 27, 2011 Order.  The First Judicial District Court for the State of Nevada has now heard 

and dealt with the presentations of objections to the reports of the special masters.  The court will 

order the new redistricting plans in place, well in advance of the upcoming 2012 election cycle. 

In Nevada, the Democratic Party filed suit on February 24, 2011, before the Nevada 

Legislature had even begun to consider redistricting and before the receipt of the census data.  

The Legislature passed various congressional and legislative plans, the last of which were vetoed 
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by the Nevada Governor on May 31, 2011.  The case was not pursued by the parties until the 

Legislature went out of session. 

 When the litigation resumed, the matter moved forward on a timely efficient and prompt 

basis according to a schedule that was agreed to by the parties.  Three (3) special masters were 

appointed without objection by any party.  In preparation of their report and maps, the special 

masters reviewed briefing on the legal guidelines that should be followed, considered dozens of 

maps, and listened to testimony in two (2) public hearings before making findings of fact and 

drafting redistricting plans.  The special masters produced their report and maps to the court in 

the time set forth by the court’s original scheduling order.  On October 14, the Nevada court 

ordered the release of the special masters’ report and proposed maps. 

In response to the special masters’ report and proposed maps, the Democratic Party 

Plaintiffs accepted the plans virtually in total.  Despite their conclusion that the maps “differed 

substantially from those Plaintiffs would have drawn,” they agreed that “the facts the Masters 

found are fully supported by the evidence, and the Masters strictly adhered to constitutional 

population equality requirements and carefully followed the traditional redistricting principles of 

drawing compact and contiguous district, respecting political subdivision boundaries, [and] 

preserving communities of interest[.]”  The Hispanic Plaintiff-Intervenors have suggested only 

minor changes to the special masters’ report and maps.  See Plaintiff-Intervenor Alex Garza’s 

Objections to the Special Masters’ Report and Recommendations.  Likewise, the Republican 

Plaintiff-Intervenors also noted only a “few” errors in the maps that could be corrected by “some 

easy changes.”  Plaintiff-Intervenors’ Response to the Special Masters’ Report and Maps. 

The Nevada District Court heard the parties’ arguments regarding the proposed plans on 

Thursday, October 27 and the Order, Exhibit 1 was entered.  It is clear that Nevada’s 
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redistricting litigation has not resulted in the delay, expense, and inefficiency as represented by 

the Egolf Plaintiffs and Legislative Defendants. 

II. Any Alleged Delay in Nevada’s Redistricting Litigation Is the Product of Unique 

State Law Issues 

 

 Contrary to the Egolf Plaintiffs and Legislative Defendants’ representations, Nevada’s 

redistricting proceedings have not resulted in “collateral litigation.”  Specifically, the attempt of 

the Democratic Secretary of State to stay the District Court’s proceedings by emergency petition 

to the Nevada Supreme Court was unanimously rejected.  The Nevada Supreme Court is 

currently only considering the issue of whether the Governor of the State has authority under the 

State Constitution to veto redistricting legislation.  This is a unique question of Nevada state law 

and one which is not typical of redistricting proceedings.  Therefore, it is unlikely that a similar 

situation would arise in New Mexico.  A hearing before the Nevada Supreme Court is set for 

November 14, 2011.  Thus far, this separate litigation has not affected the efficient and timely 

proceedings at the District Court level, which as noted above are almost finalized. 

III. The Proper Map Drawing Criteria for a Special Master 
 

Little debate is warranted on the criteria to provide a Special Master to draw maps.  See, 

e.g., A Guide to State and Congressional Redistricting in New Mexico 2011 prepared by the 

Legislative Counsel Service, (April 2011), attached hereto as Exhibit 2 and 2001 Guidelines, 

attached hereto as Exhibit 3.  No debate is warranted on the present, unconstitutional districts in 

existence. A review of the Nevada proceedings makes it clear that judicial economy is best 

served by the appointment of a Special Master.  The argument that the Nevada experience is 

lengthy or expensive is without a factual foundation. 
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CONCLUSION 

The Sena Plaintiffs respectfully request that the Court reconsider its Decision and Order 

Denying Motion to Appoint a Special Master.  Specifically, the Egolf Plaintiffs and Legislative 

Defendants provided erroneous conclusions and grossly exaggerated claims regarding the 

pending redistricting litigation in the State of Nevada.  The Sena Plaintiffs respectfully request 

that the Court reconsider the success that has been achieved in Nevada and appoint a Special 

Master in the New Mexico litigation. 

 Respectfully submitted, 

 MODRALL SPERLING ROEHL HARRIS & SISK, P.A. 

 

 By:                 /s/  Patrick J. Rogers                                . 

Patrick J. Rogers 

Attorneys for the Plaintiffs-Real Parties-in-Interest, 

Jonathan Sena, Don Bratton, Carroll 

Leavell and Gay Kernan 

 P. O. Box 2168 

 Bank of America Centre 

 500 Fourth Street NW, Suite 1000 (87102) 

 Albuquerque, New Mexico  87103-2168 

 Telephone: 505-848-1800 

 

CERTIFICATE OF SERVICE 

 

I certify that on this 1
st
 day of November, 2011, I caused a true and correct copy of the 

foregoing Motion to be electronically filed with the court, which caused all counsel of record to 

be served by electronic means.  I further certify that a copy of this document was also transmitted 

by my office via e-mailed to Judge Hall as well as the following counsel of record: 

 

Freedman Boyd Hollander Goldberg & Ives 

Joseph Goldberg (jg@fbdlaw.com) 

John W. Boyd (jwb@fbdlaw.com) 

David H. Urias (dhu@fbdlaw.com) 

Sara K. Berger (skb@fbdlaw.com) 

P.O. Box 25326 

Albuquerque, NM 87125-0326 

Garcia & Vargas, LLC 

Ray M. Vargas, II (ray@garcia-vargas.com) 

David P. Garcia (david@garcia-vargas.com) 

Erin B. O’Connell (erin@garcia-vargas.com) 

303 Paseo de Peralta 

Santa Fe, NM 87501-1860 

 

Counsel for Plaintiff-Petitioners Egolf, et al. 
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Office of the Governor 

Jessica M. Hernandez (jessica.hernandez@state.nm.us) 

Matthew J. Stackpole (matthew.stackpole@state.nm.us) 

State Capitol Building, Suite 400 

490 Old Santa Fe Trail 

Santa Fe, NM 87501-2704 

Kennedy & Han PC 

Paul Kennedy 

(pkennedy@kennedyhan.com) 

201 12
th

 Street, N.W. 

Albuquerque, NM 87102-1815 

 

Counsel for Defendant-Respondent Susana Martinez 
 

Doughty & West, P.A. 

Robert M. Doughty, III (rob@doughtywest.com) 

Judd C. West (judd@doughtywest.com) 

Yolanda C. Archuleta (yolanda@doughtywest.com) 

20 First Plaza, N.W., Suite 412 

Albuquerque, NM 87102 

Counsel for Defendant-Respondents Dianna J. Duran and John A. Sanchez 
 

Peifer, Hanson & Mullins, P.A. 
Charles R. Peifer (cpeifer@peiferlaw.com) 

Robert E. Hanson (rhanson@peiferlaw.com) 

Matthew R. Hoyt (mhoyt@peiferlaw.com) 

20 First Plaza Center, N.W., #725 (87102-5805) 

P.O. Box 25245 

Albuquerque, NM 87125-5245 

Counsel for Defendant-Respondent John A. Sanchez 
 

Rodey Dickason Sloan Akin & Robb, P.A. 

Henry M. Bohnhoff (hbohnhoff@rodey.com) 

P.O. Box 1888 

Albuquerque, NM 87103-1888 

 

David A. Garcia LLC 

David A. Garcia (david@theblf.com) 

1905 Wyoming Blvd., N.E. 

Albuquerque, NM 87112 

Saucedo Chavez, P.C. 

Christopher T. Saucedo 

(csaucedo@saucedochavez.com) 

Iris L. Marshall 

(imarshall@saucedchavez.com) 

P.O. Box 1886 

Albuquerque, NM 87103-1886 

 

Counsel for Plaintiffs-Real Parties in Interest Representative Conrad James, Devon 

Day, Marge Teague, Monica Youngblood, Judy McKinney, and Senator John Ryan 
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Nordhaus Law Firm, LLP 

Cynthia A. Kiersnowski 

(ckiersnowski@nordhauslaw.com) 

Teresa Isabel Leger 

(tleger@nordhauslaw.com) 

1239 Paseo de Peralta 

Santa Fe, NM 87501 

Pueblo of Laguna In-House Counsel 
Casey Douma (cdouma@lagunatribe.org) 

P.O. Box 194 

Laguna, NM 87026 

 

Counsel for Petitioners-in-Intervention Pueblo of Laguna, Richard Luarkie and  

Harry A. Antonio, Jr. 

 

Stelzner, Winter, Warburton, Flores, 

Sanchez & Dawes, P.A. 
Luis G. Stelzner (lgs@stelznerlaw.com) 

Sara N. Sanchez (ssanchez@stelznerlaw.com) 

P.O. Box 528 

Albuquerque, NM 87103-0528 

Hinkle, Hensley, Shanor & Martin, LLP 
Richard E. Olsen (rolson@hinklelawfirm.com) 

Jennifer M. Heim (jheim@hinklelawfirm.com) 

P.O. Box 10 

Roswell, NM 88202-0010 

Counsel for Defendant-Respondents Timothy Z. Jennings and Ben Lujan 

 

Thomson Law Office, LLC 
David K. Thomson 

303 Paseo de Peralta 

Santa Fe, NM 87501-1860 

david@thomsonlawfirm.net 

Jones, Snead, Wertheim & Wentworth, P.A. 
John V. Wertheim 

P.O. Box 2228 

Santa Fe, NM 87504-2228 

johnv@thejonesfirm.com 

 

Law Office of Stephen Durkovich 
Stephen G. Durkovich 

534 Old Santa Fe Trail 

Santa Fe, NM 87505-0372 

sonya@durkovichlaw.com 

 

Counsel for Maestas Plaintiffs 

 

Wiggins, Williams & Wiggins 

Patricia G. Williams (pwilliams@wwwlaw.us) 

P.O. Box 1308 

Albuquerque, NM 87103-1308 

Navajo Nation Department of Justice 
Dana J. Bobroff, Deputy Attorney General 

P.O. Box 2010 

Window Rock, AZ 86515 

Counsel for The Navajo Nation 

 

 

Modrall Sperling Roehl Harris & Sisk, P.A. 
 

 

By:             /s/  Patrick J. Rogers                    . 

Patrick J. Rogers (pjr@modrall.com) 

Counsel for Plaintiffs-Real Parties in Interest Jonathan Sena, Don Bratton,  

Carroll Leavell, and Gay Kernan 
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